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Advising clients to plan ahead for who will make decisions on their

behalf should they become incapacitated constitutes a significant

component of elder law and estate planning. However, the customary

legal path of appointing a substitute decision maker, while obviously

required for many clients with diminished capacity, is certainly not a

necessity for all such clients. It used to be assumed that capacity was

a fixed state, but now it is known that there are wide variations in the

level of incapacity among individuals
with the same diagnosed intellectual
disability and a good deal of daily flux
in the capacity level of an individual
who has been diagnosed with
Alzheimers disease or dementia. Clients
with diminished capacity may continue
to possess the ability to make decistons
for themselves or may, with assistance,
regain or come to develop the ability to
make their own decisions.!

A Puzzle Where Existing
Pieces Don't Always Fit

The data also indicates that individuals

with diminished capacity want their
caregivers to believe in their potential to
grow in/this fashion and want them to
offer the necessary assistance.? Jenny
Hatch, a young woman with Down’
Syndrome living in Hampton, Virginia,
was one such individual. Hatch success-
fully challenged the necessity of having
a legal guardian appointed to handle
her decisions by advocating for the use
of a simple voiunt:fllry contract called a
Supported Decision Making
Agreement.? The concept of supported
decision making has achieved national
continued on page 20
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prominence and has galvanized the
community of persons with disabilities
and the agencies that serve them here in
Tennessee. This article will explore how
supported decision making can fill the
gap that currently exists when a client
with diminished capacity needs assis-
tance, but still has sufficient capacity to
make decisions if that assistance is
provided, and will discuss recent legis-
lation here in Tennessee requiring
consideration of supported decision
making when it can be shown, as in the
case of Jenny Hatch, to be a viable alter-
native to appointment of a conservator,

What Happens When a Durable
Power of Attorney Doesn't Fit?
Suppose that you receive a call from Ms.
Elder, a 75-year-old client for whom
you prepared a durable power of
attorney for managing her finances. At
the time the document was prepared,
Ms. Elder had suffered a stroke that left
her partially paralyzed on her left side.
Although she was recovering and has
since recovered for the most part, she
expected that she would no longer be
able to drive and so wanted to appoint
her daughter to be able to act immedi-
ately on her behalf to handle her finan-
cial affairs, with her son as alternate.
Now she says she wants to revoke the
power of attorney, because her daughter
is not only making decisions that Ms.
Elder finds objectionable, she is also not
telling Ms. Elder what is going on until
after it happens. Ms. Elder suspects that
her daughter is in the process of putting
her home up for sale, and she says that
while she understands she may have to
move some day, she loves her home and
wishes to age in place if at all possible.
In any case, Ms. Elder says she does not
need to move right now. You ask Ms.
Elder if it would help to meet with her
daughter. Ms. Elder doesnt know but is
willing to do that, so you set up the
meeting. At the meeting, the daughter
makes clear that she believes she has

TENNESSEEBARJOURNAL

the responsibility under the power of
attorney to do what is best for her
mother, despite the fact that her mother
may still retain the capacity to have an
opinion as to her preferences. As she

This standard is
broader than both
“best interests” of

the principal and
“substituted judg-
ment”11 standards.

puts it, “T know that Mom disagrees
with this, which is why I haven’t both-
ered to ask her about it. She may know
what she wants, but what she wants
isn't realistic.” Then, as if she is reading
your mind, the daughter goes on to tell
you that if her mother decides to revoke
the power of attorney, she will seek a
conservatorship over her mother. After
the daughter leaves, your client imme-
diately asks, “What did she mean, seek
a conservatorship? Can she DO that?”

Under Tennessee law, any person
with knowledge that a person with a
disability is either pariially or totally
incapable of caring {or his or her needs
and requires the assistance of the cout,
may petition for the appointment of a
couservator.* Before Tennessee’ conser-
vatorship law was overhauled in 1992,
the appointment of a conservator
required a finding by the court that the
proposed ward was “incompetent,”
which was in essence a finding of total
incapacity based on an outdated view of
disability and cognitive impairment.5 By
focusing instead on determining the
extent of disability and on the actual
effect that the disability has had on the
persons ability to function, the law now
recoghizes that a person’s capacity must
be measured along a continuum. As
former Tennessee Supreme Court Justice
William C. Koch Ji. put it while still on
the Court of Appeals:

Capacity is not an abstract, all-or-
nothing proposition. It involves a
person’s actual ability to engage ina
particular activity. Accordingly, the
concept of capacity is task-specific. A
person may be incapacitated with
regard to one task or activity; while
retaining capacity in other areas
because the skills required in one
situation may differ from those
required in another. ... Capacity is
also situational and contextual. ... It
may be allected by many variables
that constantly change over time. ...
Finally, capacity is not necessarily
static, It is fluid and can fluctvate
from moment to moment. A change
in surroundings may affect capacity,
and a person’s capacity may improve
with treatment, training, greater
exposure to a particular type of situa-
tion, or simply the passage of time.6

Given the advent of this more
enlightened view of disability and
diminished capacity;, what are Ms. Elders
daughter’s chances of prevailing in a
conservatorship proceeding? Ms. Elder
does have a mobility impairment as a
result of the stioke, as well as some
vision and hearing loss. So, if she
receives a written document in the mail,
she is unable to retrieve it from the
mailbox and cannot read it because of
her loss of vision. She can receive and
process the information in the letter if
she is wearing her hearing aids and her
daughter reads the letter to her, but her
daughter doesn’t have time to do that.
The daughter instead has the mail
forwarded to her address and just
handles things from there, leaving Ms.
Elder out of the loap entirely, Ms. Elder
has not been examined by a doctor to
determine if she is suffering from any
memory loss or reduction in the execu-
tive functioning of her brain, but based
on your interaction with her, you feel
that if she does have such deficits, they
are minimal at this point. And, although
the daughter has alleged that Ms. Flder’s
desire to remain at home is “unrealistic,”
she has not said why, and there does not
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appear to be any undue influence under-
lying Ms. Elder’s desire to stay in her
home nor any threat of exploitation that
might be cause for concern if she does
reinain there 7

Thus, a court’s granting of a total
conservatorship seems extremely
unlikely, particularly in light of Tenn
Code Ann. §34-1-126, which provides
that appointment of a conservator is
only appropriate if it constitutes the
“least Testrictive alternative.” In fact,
where there is a functional principal/
agent retationship or durable power of
attorney in place, the courts have explic-
itly declined to grant a conservatorship.®
But in Ms. Elders case, the durable
power of attorney is not working out to
her satisfaction. Unfortunately, if she
revokes it, Ms. Elder can clearly expect
to have to defend against a petition
seeking conservatorship. Furthermore,
she will need to be prepared to manage
without whatever assistance her
daughter has been providing, as at best
the relationship between Ms. Elder and
her daughter will be strained. Although
withdrawal of all help on the part of the
daughter would arguably be retaliatory
and childish, the daughter is only
human and may feel hurt and betrayed
by Ms. Elder’s resistance to what she
feels are her well-meaning efforts to safe-
guard her mother’s safety and well-
being. But in this case, Ms. Elder may
well value her happiness and freedom to
choose to the detriment of her safety
and well-being, And while it is clear
under the statute that Ms. Elder’s
daughter owes her a “fiduciary duty,”
the decision-making standard to be used
in fulfilling that duty is far from crystal
clear. Ms. Elder’s daughter assumes that
she is to make decisions that would
promote her mother’s “best interests,”
but the statute doesn't say that. Instead,
Tennessee’ articulated decision-making
standard under a durable power of
attorney vests the agent with the
authority to exercise the powers granted
by applying “the attorney-in-fact’s best
judgment and discretion on behalf of the
principal.”1¢ This standard is broader
than both “best interests” of the prin-
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cipal and “substituted judgment™ stan-
dards, and arguably allows the agent to
incorporate considerations relevant to
both where appropriate. In addition,
although the “best interests” standard is
a recognized standard of fiduciary deci-
sion making, Professor Nina Kohn notes
that its seeming objectivity is illusory, as
interpretation of what constitutes “best
interests” varies significantly even
among those states that explicitly incor-
porate the best interests standard in
their guardianship and/or conservator-
ship statutes.??

Persons with Diminished Capacity
Have a Right to Make Decisions if
They Can Do So with Assistance
In addition, safety and well-being, while
critically important, are not the only
values at issue, as already noted above.
Although not absolute, autonomy and
the right to make decisions affecting
one life lie at the core of human dignity.
To quote again from Justice Koch:

 NON-RECOURSE ADVANCES FOR YOUR CLIENTS

© PRE-SETTLEMENT FUNDING

' SURGICAL FINANCING

- SETTLED-CASE FUNDING

Autonomy, an adult person’ right to
live life consistent with his or her
personal values, is one of the bedrock
principles of a free society. Our
understanding of libeity is inextri-
cably intertwined with our belief in
physical freedom and sell-determina-
tion, [citation omitted] and in our
belief in the fundamental right to
acquire, own, and dispose of property
... When viewed as personal power,
autonomy takes on added signifi-
cance to elderly persons, many of
whom fear the loss of their independ-
ence and their ability to control their
own lives. All that many elderly
persons have under their control is
the prerogative to decide how to live
out the rest of their days ... This
ability to exercise this control and to
maintain their individual dignity
often forms the basis for their self-
esteem and their belief in their
continuing viability as a person.

continued on page 22
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Thus, the loss of status as an
autonomous member of society can
intensify any disability that an elderly
person may have.!3

In short, an adult’ right to self-deter-
mination is a fundamental right and
someone can only be constitutionally
deprived of this right if there is adequate
due process.! Tennessee’s conservator-
ship law provides for notice!s and
hearing,6 and places the burden on the
petitioner to show by clear and
convincing evidence!” that the need for
such deprivation exists. As long as the
proposed waird (Ms. Elder, in this case)
has the functional capacity to take care
of herself, is capable of receiving and
processing information concerning the
decisions she needs to make, is able to
formulate preferences with respect to
her decisions that are based on the infor-
mation she has received and are consis-
tent with her values (even if not always
ideal from the standpoint of her “best
interests”), and she can communicate
her preferences, then she would appear
to have the constitutional right to make
her own decisions, even if she needs
Help in gathering the information and
putting it in a form that she is able to
receive and process.

Unfortunately, neither durable
powers of attorney nor conservatorship
proceedings are designed to further
decision-making participation by the
vulnerable adult, although neither
precludes that possibility. With respect
to immediately effective durable powers
of attorney, the agent should certainly
consuit with the principal while the
principal still possesses decision-making
capacity as a matter of traditional agency
law.® Unfortunately because the durable
power of attorney document delegates
the decision-making authority to the
agent, the temptation in a busy world is
simply to forego consultation. Where
the principal possesses full capacity,
revocation will solve the problem, but
where the principal has some dimin-
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ished capacity, the vulnerability is often
such that the principal may be either
physically unable to effectively revoke or
is fearful of exercising the right of revo-
cation. To help address this, Professor
Kohn recommends making communica-
tion and consultation “an explicit
element of the agents duty,” even where
the principal may have diminished
capacity,’® much as lawyers have an
ethical duty to continue to communicate
with and consult clients whose capacity
is diminished, “as far as reasonably
possible” in an attempt to “maintain a

Our task as advocatesis |
fo educate the public
about the importance of
respecting the decision-
making rights of those
who are vuinerable.

normal client-lawyer relationship,”20

Once a conservatorship has been
granted, the statute neither requires nor
prohibits consultation with the ward.
Certainly the conservator, having final
authority under the order and being
under no duty to consult with the
ward, is free to simply exercise that
authority without seeking input from
the ward. The statute does allow the
ward to seek termination or modifica-
tion of the conservatorship “by any
means,” which may include “oral
communication or informal letter,”2!
Nevertheless, a vulnerable ward may be
in no position to exercise even those
options without assistance.

Other States Recognize
Supﬁjﬁ)rted Decision Making as
the Missing Piece

In contrast, the concept of supported
decision making provides a unique
vehicle to support and assist a person

. who may have diminished physical,

sensoiy or mental capacity, but who still

possesses deciston-making capacity if
provided with the necessary aid. The
concept first surfaced in statutory form
with the enactment of the Texas
Supported Decision Making Act in
2015.% The Texas statute defines
supported decision making as “a
process of supporting and accommo-
dating an adult with a disability to
enable the adult to make life decisions,
including decisions related to where the
adult wants to live, the services,
supports and medical care the adult
wants to receive, whom the adult wants
to live with, and where the adull wants
to work, without impeding the self-
determination of the adult.”2? An adult
with a disability may fieely establish a

~ supported decision making agreement

with another adult (“the supporter”)
who is willing to “exercise the authority
granted” under the agreement.2 The
agreement enables the supporter to
obtain information for the vulnerable
adult and then to explain and interpret
the information in order to assist the
person with a disability in under-
standing the choices available, arriving
at a decision, and communicating that
decision to third parties.?s Under the
terms of the agreement, the supporter
owes the adult with a disability certain
“fiduciary duties™ and specifically
consents to accept the role of supporter
in accordance with the terms of the
agreement. The Texas statute also
provides a model “supporied decision
making form” that complies with the
requirements of the statute, which facil-
itates the implementation and adoption
of such agreements 2/

Following the passage of the Texas
statute, the American Bar Association
{ABA) launched a campaign to introduce
its members to the concept of supported
decision making and to explain how
supported decision making agreements
could be used to enhance the quality of
life experienced by elders and persons
with lifelong disabilities.?® At present
Delaware?® and Washington, D.C.20 have
also passed legislation similar to that
enacted in Texas. In addition, there is a
national website, the National Resource
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Center for Supported Decision-
Making 3! dedicated to promotion of the
coneept, and the role that it can play in
preserving the rights of persons with
disabilities, particulatly in the context of
conservatorships.

Legislative Action to Preserve
Autonomy Here in Tennessee
During the spring 2018 session of the
110th General Assembly of the
Tennessee Legislature, a bill (SB 264)
concerning Supported Decision Making
was introduced by Sen. Becky Massey,
R-Knoxville, with the backing of the
Tennessee Council on Developrental
Disability as part of a “Supported Deci-
sion Making Workgroup” composed of
eight Tennessee organizations concerned
with disability issues.3? The original bill
summary provided on the Tennessee
General Assembly website described the
bill as containing virtually all of the
provisions described earlier as being
part of the Texas Supported Decision
Making statute.® As [inally enacted, the
legislation is deceptively simple and
consists of only the following:

SECTION 1. Tennessee Code Anno-
tated, Section 34-1-101, is amended
by adding the following as a new
subdivision:

() “Least restrictive alternatives”
means techniques and processes that
preserve as many decision-making
rights as practical under the partic-
ular circumstances for the person
with a disability.

SECTION 2. This act shall take
effect upon becoming a law, the
public welfare requiring it.3*

The phrase “supported decision
making” appears only as part of the
descriptive title introducing the enact-
ment and does not occur within the
statute itself. No form language for
establishing a supported decision
making agreement is provided, and it is
unclear just exactly how the courts and
patties are expected to proceed with
respect to implementation of the new
law. But at the very least, an attorney
who represents a respondent in a
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conservatorship matter will now have a
duty to specifically raise supported deci-
sion making as a less restrictive alterna-
tive to the granting of a conservatorship
in those cases where it is applicable. In
Ms. Elder’s case, if a supporter can be
recruited from among her other relatives
and friends, a suppotted decision
making agreement should eliminate any
concern about conservatorship.? It will
also be up to attorneys who represent
seniors and younger persons with
disabilities to lead the way by advising
clients generally that supported decision
making agreements are an available
option in the arsenal of planning for
diminished capacity.

Fortunately the ABA Commission on
Law and Aging, in conjunction with the
ABA Commission on Disability Rights,
the ABA Section on Civil Rights and
Social Justice and the ABA Section on
Real Property, Trust and Estate Law have
produced an excellent free publication
titled “A Practical Tool for Lawyers:
Steps in Supperting Decision-Making,”
which is available to download from the
ABA website at www.ambar.org/
practicaltool. A power point presenta-
tion, “Supported Decision-Making
Basics,” by David Godfrey, senior
attorney, ABA Commission on Law and
Aging, is also available free of charge at
www justiceinaging org/wp-content/
uploads/2017/07/Supported-Decision-
Making-Basics.pdE.

Using these resources, it will ulti-
mately be the task of all of us as advo-
cates to educate the public concerning
the importance of respecting the deci-
slon-making rights of those who are
vulnerable, and the responsibility to
support, rather than supplant, those
rights, whenever possible. &2
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