Abuses of the Act of State Doctrine

JUAN X. FRANCO*

I INTRODUCTION......cttitiiiieniieeiieeieenite st eeeeiee st s e e e sene s 656
II. PoLICY REASONS FOR THE ACT OF STATE DOCTRINE................ 659
III. APPLICATION OF THE ACT OF STATE DOCTRINE ........ccccecueenneen. 663
IV. EXCEPTIONS TO THE ACT OF STATE DOCTRINE..........cccueeueennene 666
V. FOREIGN SOVEREIGNS AS PLAINTIFFS......c.cooctenienierieeieenenennes 672
A. Relationship Between the Act of State Doctrine and the
Foreign Sovereign Immunities ACt ...........ccoeeevveeveennn... 673
B, CaSe STUIES ..o 675
1. Federal Treasury Enterprise Sojuzplodoimport v.
Spirits International B.V. ......ccooiiiiininiiiiiiis 675
2. Republic of Ecuador v. Dassum...........ccceeevveennnenee. 679
C. Problems That Arise When Cases Are Not Adjudicated on
BRE MEFILS ..ot 686
VI. PROPOSAL TO LIMIT THE ACT OF STATE DOCTRINE................... 689
VII. CONCLUSION ..ottt ettt sttt sttt 692

Courts are confused and divided regarding the scope of the act
of state doctrine. Some foreign nations have capitalized on this phe-
nomenon by utilizing acts of state to declare liability on the part of
whatever parties the foreign nations choose. These foreign nations
then sue in the United States seeking to domesticate their determina-
tions of liability while preventing American courts from inquiring
about the veracity of the determinations even where evidence exists that
the determinations were made in violation of principles of fairness and
due process.

Foreign nations are using the act of state doctrine as the vehicle
to preclude American courts from assessing the foreign nations’ claims
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on the merits. The United States should be cognizant of the dangers
posed to American policies and interests by permitting these abuses of
the doctrine to continue unabated. Furthermore, the contradicting
caselaw leads many courts to believe themselves bound to rigidly apply
the act of state doctrine while simultaneously abhorring doing so be-
cause of the conflict with traditional notions of fairness and justice.

This Article analyzes the act of state doctrine and its legal pa-
rameters and afterward proceeds to examine cases that have misap-
plied the act of state doctrine and the implications of those decisions.
The Article proposes that the solution to these abuses of the act of state
doctrine is a legislative amendment prohibiting a foreign nation from
employing the doctrine when that foreign nation avails itself of the
American judiciary by suing in the United States.

I. INTRODUCTION

The act of state doctrine precludes American courts from ques-
tioning the validity of acts' conducted by a foreign sovereign® within
that foreign sovereign’s borders.> In other words, acts of state done by
a foreign sovereign within that sovereign’s borders are deemed valid as

1. These acts are typically in the form of a government decree, resolution, or
any public action the government takes. In essence, it is the government of a given
country exercising its sovereign power within its own borders. See W.S. Kirkpatrick
& Co. v. Envtl. Tectonics Corp., Int’l, 493 U.S. 400, 405 (1990) (defining an act of
state as “the official act of a foreign sovereign performed within its own territory”);
see also Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682, 693-94
(1976) (holding that agents of the Cuban government could not simply act within the
scope of their general authority but rather must have been invested with sovereign
authority).

2. The act of state doctrine applies only to “the public acts a recognized for-
eign sovereign power committed within its own territory.” Banco Nacional de Cuba
v. Sabbatino, 376 U.S. 398, 401 (1964); see also Zivotofsky ex rel. Zivotofsky v.
Kerry, 135 S. Ct. 2076, 2084 (2015) (concluding “[r]ecognition is a ‘formal acknow]-
edgement’ that a particular ‘entity possesses the qualifications for statehood’ or ‘that
a particular regime is the effective government of a state.”” (quoting RESTATEMENT
(THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 203 cmt. a (AM.
LAaw INST. 1987))).

3. See RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES § 441 (AM. LAW INST. 2018).
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a rule of decision.* Grounded on principles of international comity,’
the Supreme Court in Underhill v. Hernandez made the “classic Amer-
ican statement” of the act of state doctrine:

Every sovereign state is bound to respect the independ-
ence of every other sovereign state, and the courts of one
country will not sit in judgment on the acts of the gov-
ernment of another, done within its own territory. Re-
dress of grievances by reason of such acts must be ob-
tained through the means open to be availed of by
sovereign powers as between themselves.’

Indeed, comity was of such importance in the 1964 Supreme Court de-
cision Banco Nacional de Cuba v. Sabbatino that the Court held absent
a treaty or other unambiguous agreement, there was no exception to the
act of state doctrine for the confiscation of property by a foreign sov-
ereign government within its own borders—even though the confisca-
tion violated customary international law.® Despite its salience, the act
of state doctrine is a judicially created concept;’ and therefore, it is sub-
ject to modification or supersedence by statute or newer judicial deter-
minations. '’

4. See W.S. Kirkpatrick & Co., 493 U.S. at 409.

5. The Supreme Court used international comity as another rationale for the
act of state doctrine in Oetjen v. Central Leather Co.,246 U.S. 297 (1918). The Court
stated:

The principle that the conduct of one independent government can-
not be successfully questioned in the courts of another . . . rests at
last upon the highest considerations of international comity and ex-
pediency. To permit the validity of the acts of one sovereign state to
be reexamined and perhaps condemned by the courts of another
would very certainly ‘imperil the amicable relations between gov-
ernments and vex the peace of nations.
1d. at 303-04.

6.  Sabbatino, 376 U.S. at 416 (referring to the Underhill passage as the “clas-
sic American statement”).

7. 168 U.S. 250,252 (1897).

8. See Sabbatino, 376 U.S. at 428.

9.  See First Nat’l City Bank v. Banco Nacional de Cuba (Citibank), 406 U.S.
759, 762 (1972).

10.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 cmt. h (AM. LAW INST. 2018).
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Over time, caselaw has developed regarding when and under
what circumstances the act of state doctrine applies. The legislature
has also enacted statutes providing for exceptions to the doctrine, al-
lowing American courts to question a foreign sovereign’s acts.!' Un-
fortunately, time has not eased the confusion regarding when courts
should apply the act of state doctrine and continues to produce cases
with unfair results.'? Although exceptions to the act of state doctrine
have been judicially and statutorily created to allow claims to be heard
on their merits, courts have not reached a consensus on which excep-
tions should be recognized."

Foreign sovereign nations have increasingly availed themselves
of the American judicial system and in many cases initiate suits as
plaintiffs.'* This Article focuses on the act of state doctrine as it per-
tains to foreign sovereigns as plaintiffs but will first provide a general
background on the doctrine. Where a foreign sovereign brings a suit in
the United States, alleging liability on the part of some party, the for-
eign nation can claim that through an act of state within that foreign
nation’s own borders, it has determined liability on the part of that
party. The foreign sovereign can further contend that the American
court cannot assess the validity of that foreign nation’s determination
of liability because the determination arose from an act of state within
the foreign nation’s own borders, and thus the foreign nation need not
present any proofs. In essence, the foreign nation is requiring that the
American court without question: (1) believe the foreign nation that

11.  See, e.g., 22 U.S.C. §2370(e)(2) (2018); see also RESTATEMENT (FOURTH)
OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 441 cmt. h (AM. LAW INST.
2018) (regarding the Second Hickenlooper Amendment which requires courts, “when
resolving claims of title to property, not to invoke the act of state doctrine and instead
to determine whether the foreign-sovereign act at issue violated principles of interna-
tional law, including the principles of compensation applicable to expropriations”).

12. Michael J. Bazyler, Abolishing the Act of State Doctrine, 134 U. PA. L.
REV. 325, 365 (1986) (“The courts have been unable to determine its scope or to con-
struct a consistent scheme for its application. This confusion has produced cases with
unfair results”). Despite the passage of over thirty years since Bazyler’s analysis, the
act of state doctrine is in even worse shape than ever as will be further discussed later
in this Article.

13.  Seeid. at 368.

14.  See Hannah L. Buxbaum, Foreign Governments as Plaintiffs in U.S.
Courts and the Case Against “Judicial Imperialism,” 73 WASH. & LEE L. REV. 653,
655 (2016).
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the defendant is liable and (2) believe that the defendant is liable for
the amount the foreign nation so declares. A few questions arise: in
such a situation, where the foreign sovereign initiated the lawsuit and
availed itself of the American court, has the foreign sovereign waived
its sovereign immunity? Does the act of state doctrine preclude the
American court from questioning that foreign nation’s determination
of liability? As a matter of principle, do American courts need to ac-
cept, without requiring proofs, such determinations of liability from a
foreign nation? Should courts simply decline to adjudicate such a case?

This Article provides a legal analysis of the act of state doctrine
and pertinent case law in an attempt to answer these questions. Part I
explores the underlying policy reasons for the doctrine. Part Il provides
an understanding of the current general application of the doctrine. Part
IIT briefly discusses the exceptions to the doctrine. Part IV addresses
the problems that arise when foreign sovereigns, as plaintiffs, seek to
shelter behind the act of state doctrine to preclude adjudication of a
case on its merits. Finally, Part V concludes that the United States leg-
islature should amend the Foreign Sovereign Immunities Act so that
any foreign sovereign that initiates a lawsuit in the United States auto-
matically forfeits the ability to assert the act of state doctrine. Such a
statutory provision would likely abate the widespread misapplication
of the act of state doctrine as it pertains to foreign sovereign plaintiffs.

II. POLICY REASONS FOR THE ACT OF STATE DOCTRINE

The act of state doctrine requires the balancing of two compet-
ing policy views: on the one side, separation of powers and interna-
tional comity, and on the other, the furtherance of international law.
Courts that emphasize the separation of powers and comity policies of-
ten will not hear cases that implicate the act of state doctrine and instead
defer elsewhere.'> For example, courts that favor the separation of
powers view tend to abstain from adjudicating cases that implicate the
act of state doctrine because such a view posits that the court is not
competent to adjudicate such a case. Thus, the judiciary must defer to
the executive branch because of the executive’s authority regarding

15.  Comity is generally defined as “[a] principle or practice among political
entities (as countries, states, or courts of different jurisdictions), whereby legislative,
executive, and judicial acts are mutually recognized.” Comity, BLACK’S LAW
DICTIONARY (11th ed. 2019).
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foreign policy and foreign relations.'® Similarly, many courts that fa-
vor the international comity view use it as an abstention doctrine and
instead defer the cases to foreign courts.!” Conversely, courts that favor
the furtherance of international law tend to adjudicate the cases.'®
Courts, however, must attempt to balance the desire to further interna-
tional law in an increasingly globalized world with principles of comity
and separation of powers."’

In Sabbatino, Justice Harlan, writing for the majority, deter-
mined that the act of state doctrine “arises out of the basic relationship
between branches of government in a system of separation of pow-
ers.”?® The Court further held:

However offensive to the public policy of this country
and its constituent States an expropriation of this kind
may be, we conclude that both the national interest and
progress toward the goal of establishing the rule of law
among nations are best served by maintaining intact the
act of state doctrine in this realm of its application.?'

Justice Rehnquist, writing for the plurality opinion in First National
City Bank v. Banco Nacional de Cuba (famously known as Citibank),
instead determined that the act of state doctrine “has its roots, not in the
Constitution, but in the notion of comity between independent sover-
eigns.”?? The reality is that the act of state doctrine has roots in both

16.  See, e.g., Hunt v. Mobil Oil Corp., 550 F. 2d 68, 78-79 (2d Cir. 1977).

17.  See, e.g., Royal & Sun All. Ins. Co. of Can. v. Century Int’l Arms, Inc.,
466 F.3d 88, 92 (2d Cir. 2006).

18.  See generally Mannington Mills, Inc. v. Congoleum Corp., 595 F.2d 1287
(3d Cir. 1979); Indus. Inv. Dev. Corp. v. Mitsui & Co., 594 F.2d 48 (5th Cir. 1979).

19.  See Sage Int’l, Ltd. v. Cadillac Gage Co., 534 F. Supp. 896, 905 (E.D.
Mich. 1981) (stating that the “appropriate inquiry goes to general separation of powers
and foreign relations concerns.”).

20.  Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 423 (1964).

21.  Id at 436-37. See also RESTATEMENT (FOURTH) OF THE FOREIGN
RELATIONS LAW OF THE UNITED STATES § 441 cmt. h (AM. LAW INST. 2018). The
Sabbatino holding was partially overturned by Congress through the Second Hick-
enlooper Amendment. This statement was included for the purpose of conveying the
Court’s policy reasoning.

22. 406 U.S. 759, 765 (1972).
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separation of powers and comity.®> Notably, in Sabbatino, the Court
determined three factors must be balanced:

[T]he greater the degree of codification or consensus
concerning a particular area of international law, the
more appropriate it is for the judiciary to render decisions
regarding it . . . the less important the implications of an
issue are for our foreign relations, the weaker the justifi-
cation for exclusivity in the political branches. The bal-
ance of relevant considerations may also be shifted if the
government which perpetrated the challenged act of state
is no longer in existence . . . for the political interest of
this country may, as a result, be measurably altered.*

In other words, the balancing test involves considerations of interna-
tional law, separation of powers, and international comity. Most courts
then understand they have judicial discretion in deciding when defer-
ence is warranted, whether to the executive or foreign nations. The real
issue is the discrepancy among courts as to the amount of discretion
they believe they have in making such a determination and whether
said discretion permits (to what degree, if any) inquiry into a foreign
nation’s acts of state.

In Animal Science Products, Inc. v. Hebei Welcome Pharmaceu-
tical Co., the Supreme Court unanimously held that a federal court
should “accord respectful consideration” to a foreign sovereign’s “sub-
mission” on the meaning and interpretation of its own law “but is not
bound to accord conclusive effect to the foreign government’s state-
ments.”> The Supreme Court overturned the Second Circuit Court of
Appeals which had erroneously held that “the foreign government’s
statements could not be gainsaid” and that “federal courts are ‘bound
to defer’ to a foreign government’s construction of its own law, when-
ever that construction is ‘reasonable.’”?® Although this holding does

23.  See Sage Int’l, Ltd., 534 F. Supp. at 903—-04.

24.  Sabbatino, 376 U.S. at 428.

25. 138 S. Ct. 1865, 1869 (2018). This was a class action antitrust case alleg-
ing Chinese sellers had agreed to fix price and quantity of vitamin C. The Chinese
Ministry of Commerce filed an amicus brief stating the alleged price and quantity
fixing was a pricing regime mandated by the Chinese Government.

26.  Id. at 1869-70 (citing In re Vitamin C Antitrust Litig., 837 F.3d 175, 189
(2016)).
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not specifically address the act of state doctrine, the Supreme Court
reasoned comity did not translate to American courts being required to
defer to foreign governments’ statements regarding the meaning and
interpretation of their own laws. Part II will further discuss whether
the rationale in this case should extend to not accord conclusive effect
to foreign governments’ acts of state.

Deference policies by the courts can adversely affect the United
States and the United States’ policies and interests. Excessive defer-
ence to the executive “enables a litigant with political influence to en-
list the Executive to intercede on its behalf and tarnishes the image of
the American judiciary as an independent branch of the government.”*’
By the same token, extreme deference to foreign nations allows the po-
litical influence of foreign governments to obstruct the judicial process.
Furthermore, excessive receptiveness to international considerations in
the interest of advancing international law turns the American judiciary
into a global judiciary which can conflict with the Executive branch
and impede the Executive’s role in foreign relations. Professor Michael
Bazyler noted:

[V]irtually every court decision involving an interna-
tional transaction has the potential of interfering with the
foreign policy interests of the United States. When a for-
eign government is directly involved as a party and a suit
is decided against it, there is obviously the potential for
embarrassment to the executive branch. On the other
hand, if the court’s judgment is in favor of the foreign
sovereign, the result may be contrary to the goals of the
Executive. Indeed, United States foreign policy may be
affected even when the foreign sovereign is involved
only indirectly in the transaction: our foreign policy is
wide-ranging and involves not only national defense but
also international commerce.*®

It is worthwhile to understand the underlying policies of the act
of state doctrine to properly assess how it is currently applied and how
such application can be improved while keeping in line with the spirit
of the doctrine.

27.  Bazyler, supra note 12, at 328.
28. Id. at367.
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III. APPLICATION OF THE ACT OF STATE DOCTRINE

As discussed in the Introduction, “the act of state doctrine when
applicable bars a court from questioning the validity of the foreign act
on the ground that it did not comply with that sovereign’s own legal
requirements, international law, or U.S. law or policy.”®® The doctrine
constitutes federal common law and therefore precludes both state
courts and federal courts from “examining the validity of a foreign of-
ficial act performed within the foreign sovereign’s territory.”® Nota-
bly, although international law requires that nations recognize some
sort of foreign immunity,*' it does not require that nations recognize
the act of state doctrine.*

Cases in which the act of state doctrine is an issue vary signifi-
cantly in terms of facts and pertinent laws. These cases can include
expropriation of property by foreign governments, contractual disputes
between corporations engaged in business with foreign governments or
instrumentalities of foreign governments, bribery of foreign officials
under the Foreign Corrupt Practices Act (“FCPA”),*>* antitrust under
the Sherman Act,** torture, terrorism, tort cases under the Alien Tort
Claims Act,*® and the list goes on. Furthermore, those foreign sover-
eigns can be plaintiffs or defendants. They can even be indirectly im-
plicated, such as when a foreign company in litigation in the United
States has ties or a contractual relationship with a foreign government.
Another such instance is when an American business operating in a

29.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 cmt. a (AM. LAW INST. 2018).

30. Id atcmt.b.

31.  The enforceability of international law is not a topic of this Article.

32.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 reporter’s note 3 (AM. LAW INST. 2018).

33.  See 15U.S.C. § 78dd-1 (2018) (prohibiting the attempt to bribe or the brib-
ing of foreign officials, political parties, or any person which would use the bribe to
bribe foreign officials or political parties).

34,  See 15 U.S.C. § 1 (2018). The Sherman Act contains no territorial limita-
tion, stating in relevant part, “[e]very contract, combination . . . or conspiracy, in re-
straint of trade or commerce among the several States, or with foreign nations, is de-
clared to be illegal.” Id.

35.  See28U.S.C. § 1350 (2018) (granting jurisdiction to United States federal
courts over “any civil action by an alien for a tort only, committed in violation of the
law of nations or a treaty of the United States”).
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foreign nation bribes a foreign official, implicating the FCPA, and alt-
hough the foreign nation is not directly involved in such a suit, the
American company can assert an act of state doctrine defense because
the bribery of a foreign government official calls into question the for-
eign official’s act in the acceptance of the bribe. Application of the
doctrine thus varies depending on the type of case at issue. As noted
in the Introduction, this Article does not conduct an analysis on the
myriad of cases that implicate the act of state doctrine. Instead, it fo-
cuses on cases where a foreign nation is a plaintiff seeking to enforce a
foreign government act of state which purports to determine liability,
legal conclusions, or facts which the foreign sovereign relies upon to
make its claims.

When the act of state doctrine applies, it precludes adjudication
of a case on the merits. Preclusion occurs because the case hinges on
the factual circumstances surrounding the act of state at issue. For the
policy reasons discussed in Part I, courts may not wish to inquire into
such circumstances. However, proper resolution of such an issue ne-
cessitates inquiry into the act of state to obtain a proper determination
of the facts. While it is typically not the role of American courts to
question the validity of acts by a foreign nation conducted within that
nation’s own borders, in certain situations, such as where a plaintiff
foreign nation commenced suit in the United States, inquiry into the
respective acts of state should be allowed in the interest of judicial res-
olution. Indeed, the various exceptions to the act of state doctrine often
permit inquiry, but the confusion of courts regarding the applicability
of the doctrine, and the differing opinions on the extent of judicial dis-
cretion to determine whether adjudication of a case is proper under the
circumstances, leads to considerably different and often unjust re-
sults.’® Thus, courts should be given clearer guidance on the applica-
bility of the act of state doctrine when a foreign sovereign initiates a
lawsuit of its own volition in the United States.

Many foreign nations do not give deference to other sovereigns
regarding the applicability of the act of state doctrine. These nations

36. Professor Don Wallace stated, “this confused and outmoded doctrine frus-
trates the normal operation of the courts ... and produces injustice in individual
cases.” The International Rule of Law Act: Hearing on S. 1434 Before the Subcomm.
on Criminal Law of the S. Comm. on the Judiciary, 97th Cong. 22 (1981) (statement
of Professor Don Wallace, Chairman of the International Law Institute, Georgetown
University Law Center).
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have determined international law is of more importance than comity
and deference to other nations; thus, these foreign courts are not re-
quired by their respective country’s laws to abstain from reviewing
other nations’ acts of state.’” As discussed in Part I, international com-
ity, in the interest of foreign relations, is one of the underlying ration-
ales for the act of state doctrine in the United States.*® Yet, the United
States Department of State wrote in a letter to the Supreme Court in
Alfred Dunhill of London, Inc. v. Republic of Cuba advocating for the
act of state doctrine to not bar adjudications of cases on the merits under
international law.** The Department of State noted that English law,
from which the United States’ act of state doctrine derives, “does not
require British courts to abstain from reviewing state acts under inter-
national law.”*® The State Department then added, “[i]n general this
Department’s experience provides little support for a presumption that
adjudication of acts of foreign states in accordance with relevant prin-
ciples of international law would embarrass the conduct of foreign pol-
icy.”*! In other words, if these countries experience no hinderances to
their foreign relations despite said countries’ lack of an act of state doc-
trine equivalent, then the United States would likewise not experience
said hinderances. This is furthered by the Executive itself, through the
Department of State, stating that adjudication of acts of state under in-
ternational law would not impede foreign relations.** To be sure,
American courts should consider whether reviewal of acts of state
might impede foreign relations, but the courts should not assume that

37.  See, e.g., Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S.
682, 709 (1976) (Appendix 1 to Opinion of the Court).

38.  Citibank, 406 U.S. 759, 765 (1972).

39.  Dunhill, 425 U.S. at 710 (“As far as can be determined, this exercise of the
judicial function in foreign jurisdictions has not caused serious foreign relations con-
sequences for the countries concerned.”).

40.  Id. at 709-10.

41.  Id. at 710.

42.  Id at 709-10. The Executive itself has been inconsistent with its opinion
on the act of state doctrine based on what is politically expedient. In Sabbatino, for
example, the Executive urged the application of the doctrine in its full force, but in
Dunhill, the Executive urged the opposite, insinuating the act of state doctrine should
be abolished. What matters is not so much the Executive’s opinion on the doctrine at
a given time, but rather the soundness of the evidence and reasoning for the opinion.
See infra note 43 for additional discussion on the Executive’s reasoning provided to
the Court in Dunhill.
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reviewal of acts of state will automatically hinder foreign relations.*’
Indeed, it could be said that a given nation heeding international law
and adjudicating cases on the merits provides for an impartial proce-
dure and thus lends credibility to the judiciary of that nation, which in
turn furthers foreign relations with a majority of nations who benefit
from the impartiality of said judiciary.

Presumably, foreign nations determined they need not blindly
defer to other nations’ acts of state because an adjudication on the mer-
its is the most equitable way to handle a case that implicates foreign
sovereigns’ acts of state. International comity and separation of powers
are therefore poor justifications for the act of state doctrine in its current
form. The United States’ current deference to other nations in its ap-
plication of the act of state doctrine—barring adjudication of cases on
the merits by precluding American courts from questioning the validity
of foreign acts—is not in line with other civilized nations’ treatment of
the act of state doctrine. Both in the interest of fairness and because
inquiry into foreign acts of state has not been shown to hamper those
nations’ foreign relations, the United States should follow suit. At the
very least, courts should prohibit applicability of the act of state doc-
trine as to foreign nation plaintiffs availing themselves of American
courts and instead allow inquiry into foreign acts of state.

IV. EXCEPTIONS TO THE ACT OF STATE DOCTRINE

The act of state doctrine is not inflexible.** Indeed, there are
several judicial and statutory exceptions to the doctrine that bar its ap-
plication in certain circumstances and as a result allows an American

43.  An alternative way of viewing the fact that foreign nations’ courts are not
prohibited by a doctrine similar to the American act of state doctrine is that a double
standard exists. Foreign courts can inquire American acts of state, but American
courts cannot inquire into foreign acts of state. If the rationale for the existence of the
act of state doctrine is that without the doctrine foreign relations would be impaired,
from the perspective of this rationale, at least, the act of state doctrine is needless. Put
differently: what changed? Meaning, did the foreign nations who inquired into acts
of state referred to in Dunhill, which experienced no impairment to their foreign rela-
tions at the time of the Dunhill case in 1976, somehow begin experiencing such im-
pairment in the present time?

44.  See Citibank, 406 U.S. 759, 763 (1972) (“It is clear, however, from both
history and the [o]pinions of this Court that the doctrine is not an inflexible one.”).
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court to judge the validity of an act of state of a foreign nation.** The
courts, however, have not reached a consensus as to which exceptions
are recognized, and of those recognized, under what circumstances the
exceptions apply.*®

The most well-known exceptions to the act of state doctrine are
the following:*’ (1) the Bernstein exception, which applies when the
Department of State issues a letter to the court stating that the Depart-
ment of State has no objection to a decision on the merits;*® (2) the
commercial activity exception, which applies when a foreign govern-
ment’s activities are commercial in nature;*’ (3) the treaty exception,
which applies when the issue is governed by a “treaty or other unam-
biguous agreement regarding controlling legal principles”;>® (4) the
fraud exception, which applies when the acts of a foreign government
were induced by fraud or corruption;’! and (5) the expropriation excep-
tion, also known as the property situs exception, which applies when
expropriated property or the situs of property is located in the United
States.’> Additionally, the Restatement (Fourth) of the Foreign Rela-
tions Law discusses potential indirect exceptions to the act of state doc-
trine regarding foreign-court judgments:

45.  See JEFFREY L. KESSLER & SPENCER W. WALLER, INTERNATIONAL TRADE
AND U.S. ANTITRUST LAW § 11:5 (2d ed. 2019) (referencing some of the exceptions
to the doctrine).

46.  Bazyler, supra note 12, at 368.

47.  This is neither an all-inclusive list nor an in-depth explanation of the ex-
ceptions.

48. See Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart-
Maatschappij, 210 F.2d 375, 376 (2d Cir. 1954) (allowing Bernstein to proceed with
his action upon receipt of a letter from the Department of State informing the court it
had no objections to an adjudication on the merits based on a separation of powers
rationale).

49.  See Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682,
695-97 (1976).

50.  Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964).

51.  See Sage Int’], Ltd. v. Cadillac Gage Co., 534 F. Supp. 896, 909-10 (E.D.
Mich. 1981) (noting “support exists for the proposition that corrupt activity by foreign
sovereigns is beyond the umbrella of the Act of State Doctrine” and that “to shield
such activity would be violative of the spirit of the [Foreign Corrupt Practices] Act”
(citing 15 U.S.C. §§ 78dd-1 to -2 (2018)).

52.  See 28 U.S.C. § 1605(a)(3) (2018).
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Except as provided in [sections] 483-484 and [section]
489, a final, conclusive, and enforceable judgment of a
court of a foreign state granting or denying recovery of a
sum of money, or determining a legal controversy, is en-
titled to recognition by courts in the United States.>®

Note, however, that the act of state doctrine is different from the doc-
trine governing recognition and enforceability of foreign-court judg-
ments in the United States.>* This Part will later discuss the implica-
tions in instances where acts of state purport to determine liability, legal
conclusions, or the factual underpinnings of a claim, which is normally
the purpose of a court judgment. In such instances, the act of state
doctrine can be contended to preclude inquiry into said determinations.
Indeed, herein the doctrines intertwine.

The exceptions to foreign judgments provide that foreign judg-
ments within the exceptions either must not or should not be recog-
nized™ and enforced’® in the United States. Section 483 of the Restate-
ment provides exceptions, namely, where an American court cannot
recognize a judgment of a foreign court if: “the judgment was rendered
under a judicial system that does not provide impartial tribunals or pro-
cedures compatible with fundamental principles of fairness.”’ For ob-
vious reasons, American courts are wary to assess the competency of

53. RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 481 (AM. LAW INST. 2018).

54.  Seeid. § 441 reporter’s note 9 (noting the rationale of the “nonapplicabil-
ity” of the act of state doctrine to foreign-court judgments as the difference between
the two doctrines).

55.  Recognition of a judgment occurs when a court concludes that a certain
matter has already been decided and therefore need not be litigated further. See Robert
B. von Mehren & Michael E. Patterson, Recognition and Enforcement of Foreign-
Country Judgments in the United States, 6 LAW & POL’Y INT’L Bus. 37, 38 (1974).

56.  Enforcement occurs when a party is accorded the relief that was awarded
by the court issuing the judgment. A judgment must be recognized before it is en-
forced. See RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 reporter’s note 3 (AM. LAW INST. 2018).

57.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 483 (AM. LAW INST. 2018). See, e.g., HSBC USA, Inc. v. Prosegur Para-
guay, S.A., No. 03 Civ. 0336, 2004 WL 2210283, at *4 (S.D.N.Y. Sept. 30, 2004)
(finding that Paraguay’s judicial system precluded any chance at a fair trial due to
corruption); Bank Melli Iran v. Pahlavi, 58 F.3d 1406, 1413 (9th Cir. 1995) (finding
that the Iranian judicial system lacked procedural due process); see also Timothy G.
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foreign judicial systems.’® The mandatory nature of section 483 differs
from the discretionary nature of section 484. Section 484 permits dis-
cretionary nonrecognition®® of a foreign court’s judgment if: “the judg-
ment was rendered in circumstances that raise substantial doubt about
the integrity of the rendering court with respect to the judgment; [or]
the specific proceeding in the foreign court leading to the judgment was
not compatible with fundamental principles of fairness.”®® Another
distinguishing feature is that section 484 applies to a specific case be-
fore a specific court, as opposed to section 483 which requires that the
entire judicial system be implicated.®’ In other words, under section
483 an instance of unfairness in a single proceeding allows for nonrec-
ognition of the foreign judgment without needing to implicate the entire
judicial system.

If there is “substantial doubt about the integrity of [the render-
ing] court,” then “a showing of corruption in the particular case that

Nelson, Down in Flames: Three U.S. Courts Decline Recognition to Judgments from
Mexico, Citing Corruption, 44 INT’L LAw. 897, 897 (2010) (discussing three cases
where American courts refused to recognize Mexican judgments because the judg-
ments were the product of bribery or other corrupt conduct).

58.  See, e.g., Chevron Corp. v. Donziger, 833 F.3d 74, 129 (2d Cir. 2016) (re-
fusing to assess the institutional adequacy of the Ecuadorean judicial system); Osorio
v. Dow Chem. Co., 635 F.3d 1277, 1279 (11th Cir. 2011) (refusing to affirm the trial
court’s finding that Nicaraguan tribunals were systematically inadequate).

59.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 484 reporter’s note 1 (AM. LAW INST. 2018) (“[S]ome States have chosen to
make all of the grounds for nonrecognition mandatory.”). The Restatement then cites
the following statutes and provides the following explanatory parentheticals:

GA. CODE ANN. § 9-12-113(b) (2018) (making all grounds for non-
recognition in the 2005 Uniform Act mandatory); MAsSS. GEN. LAWS
ch. 235, § 23A (2019) (making the discretionary grounds for nonrec-
ognition in the 1962 Uniform Act mandatory and adding lack of rec-
iprocity as a mandatory ground); OHIO REV. CODE ANN. § 2329.92
(West 2019) (making the discretionary grounds for nonrecognition in
the 1962 Uniform Act mandatory and adding lack of reciprocity as a
discretionary ground).
Id.

60.  See RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES § 484(g)—(h) (AM. LAw INST. 2018). There are other discretionary
grounds for nonrecognition under this section, but these grounds are irrelevant to this
analysis.

61.  Seeid. § 484.
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had an impact on the judgment rendered” is required.®> Additionally,
courts should not recognize a foreign judgment if the specific proceed-
ing in the court leading to the judgment “was not compatible with fun-
damental principles of fairness.”® The standard for fundamental fair-
ness is that the procedures of that specific proceeding be compatible
with “the requirements of due process of law.”®* Due process in turn
refers to “a concept of fair procedure simple and basic enough to de-
scribe the judicial processes of civilized nations” and that the foreign
procedures are “fundamentally fair.”®

Note, however, that the Restatement’s exceptions regarding for-
eign judgments apply to final judgments by a foreign court. The issue
therefore becomes whether the exceptions also apply to acts of state
that determine liability or other legal conclusions, which essentially
function as judgments of a court. The rationale behind the foreign-
judgments recognition doctrine, of course, is because a foreign court of
law already adjudicated the case on the merits, the party seeking recog-
nition of a final judgment should not have to relitigate the case. Con-
versely, a unilateral act of state determining liability is not within the
spirit of foreign-judgment recognition. A unilateral determination of
liability innately lacks due process because the defendant could not
make its case as the defendant would otherwise be able to before an
impartial tribunal prior to a determination of liability.

The Restatement seems to indicate that, at least in some occa-
sions, administrative determinations of liability can be recognized but
are therefore subject to the same requirements of judicial impartiality,
due process, and fundamental principles of fairness as foreign-court
judgments.®® The reasoning appears to be that where a foreign govern-
ment assumes the role of the judiciary by issuing judgments under the
guise of governmental decrees, resolutions, or other acts of state, the
foreign sovereign should not be entitled to automatic recognition and
the requirements of fundamental fairness and due process for recogni-
tion should apply. Additionally, even administrative determinations of

62. Id atcmt. i

63. Id atcmt.j.

64.  Id. atreporter’s note 9.

65.  Id (quoting Soc’y of Lloyd’s v. Ashenden, 233 F.3d 473, 477 (7th Cir.
2000)).

66.  Seeid. §§ 441 reporter’s note 9, 481 reporter’s note 6; see also discussion
infra Section IV.B.2.
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liability confirmed by judicial decisions are subject to the same require-
ments.%” Therefore, the act of state doctrine does not apply to foreign-
court judgments nor administrative determinations of liability and can-
not be used to sidestep requirements of fairness and due process and
preclude inquiry into the determinations.®®

The Restatement only references acts of state as administrative
determinations of liability and does not mention acts of state which
make determinations of facts to be relied upon in litigation in the
United States or acts of state which make legal conclusions. Neverthe-
less, the same rationale rendering the act of state doctrine inapplicable
for administrative determinations of liability should extend to determi-
nations of facts and legal conclusions. Such determinations of facts
and legal conclusions should be subject to the same requirements of
fairness, impartiality, and due process. However, because of the simi-
larity between the act of state doctrine and the foreign-judgment recog-
nition doctrine, it is understandable that when acts of state purport to
determine liability, legal conclusions, or the factual underpinnings of
claims why many courts believe themselves bound by the act of state
doctrine to afford conclusive effect to these determinations—or at the
very least, precluded from inquiring into these acts of state and abstain
from adjudication.®

Although the Restatement does not explicitly provide for an ex-
ception to the act of state doctrine, in that it explicitly allows for inquiry
into the validity of a foreign sovereign’s acts of state, it does provide
grounds for nonrecognition of an act of state without necessarily as-
sessing the act’s validity. The question then arises: does nonrecogni-
tion simply mean abstention from judgment on the validity of a foreign
act of state? Posed differently, if an American court refuses to recog-
nize a foreign act of state, would nonrecognition thereby not imply the
act of state is invalid as a whole? At the very least, does this not imply
the act of state is invalid as applied in the United States under American
law, even if no judgment has been made as to the validity of the act
within a foreign nation’s own borders? Presumably, if the act of state

67.  Seeid. § 441 reporter’s note 9 (“[A]n administrative determination of lia-
bility by a foreign state, whether or not it has been confirmed by a judicial decision,
is not subject to the act of state doctrine for purposes of a suit in a court in the United
States to enforce that liability.”).

68.  Seeid.

69.  See discussion infra Section IV.B.



672 The University of Memphis Law Review Vol. 50

determining liability or other legal conclusion was valid, it would be
recognized in the United States. This is important because, as con-
veyed above, a foreign sovereign that determines liability through an
act of state is not entitled to automatic recognition of such determina-
tion if any of the exceptions outlined above apply. In such an instance,
the foreign sovereign is precluded from relying on acts of state and in-
stead must prove its claims through an adjudication on the merits if it
wishes to maintain the case.

V. FOREIGN SOVEREIGNS AS PLAINTIFFS

Foreign sovereigns initiating suits in the United States often
have legitimate interests in the adjudication of those cases. Sometimes,
however, government officials have political vendettas against partic-
ular persons and use frivolous lawsuits as a harassment tactic. In other
instances, officials of a government confiscate assets or seek money
judgments from businesspersons or companies for personal enrich-
ment. To note the obvious, governments are entities comprised of peo-
ple—people with all-too human traits. Even if the foreign nation has a
legitimate claim, it might not take the risk of adjudicating a case on the
merits if it foresees a losing outcome. Unfortunately, there is no true
deterrent to prevent abuses of the American judicial system by foreign
sovereigns. Indeed, a foreign sovereign’s funds to pursue lawsuits, or
any venture for that matter, come from that country’s taxpayers—it
does not cost the government officials who are pursuing the case a dime
out of their own pockets. One could argue nonrecognition where war-
ranted does not go far enough. As the doctrine currently stands, foreign
nations can take a gamble to see if they can succeed in domesticating
their administrative determinations of liability in the United States, and
if they fail, there is no true loss. American courts not recognizing the
determinations of liability changes nothing if the foreign sovereigns are
ultimately immune from consequences of the judgments. Therefore,
regardless of the motivations of a foreign government for commencing
a lawsuit in the United States, the issue becomes: what rights and priv-
ileges should a foreign sovereign retain when it avails itself of the
American judiciary?
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A. Relationship Between the Act of State Doctrine and the Foreign
Sovereign Immunities Act

The act of state doctrine is intertwined with the Foreign Sover-
eign Immunities Act (“FSIA”) of 1976. Although conceptually similar
(and thus the reason for much confusion), the act of state doctrine and
the FSIA are fundamentally different. In short, the FSIA primarily ad-
dresses sovereign immunity, which prevents American courts from ex-
ercising jurisdiction over a foreign nation.”’ The act of state doctrine,
on the other hand, “does not deprive a court of jurisdiction but instead
requires that a foreign act of state be deemed valid as a rule of deci-
sion.””" An alternative explanation is that sovereign immunity “ad-
dresses the sovereign character of the foreign nation” whereas the act
of state doctrine “addresses the sovereign character of the acts.”’* In
fact, “[a] finding that a foreign [nation] is not entitled to immunity . . .
does not preclude application of the act of state doctrine.””® Therefore,
“[a] foreign state may waive one doctrine without necessarily waiving
the other.””* Since immunity is a jurisdictional defense, when a foreign
nation avails itself of an American court, the foreign nation has obvi-
ously waived its immunity because the foreign nation submitted itself
to American jurisdiction when the foreign nation initiated the lawsuit
in the United States.

70.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 reporter’s note 3 (AM. LAW INST. 2018).

71.  Id. See also Republic of Austria v. Altmann, 541 U.S. 677, 700 (2004)
(noting that “[u]nlike a claim of sovereign immunity, which merely raises a jurisdic-
tional defense, the act of state doctrine provides foreign states with a substantive de-
fense on the merits”).

72. 3 VED P. NANDA & DAVID K. PANSIUS, THE LAW OF TRANSNATIONAL
BUSINESS TRANSACTIONS § 13:22 (2014).

73.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 reporter’s note 3 (AM. LAW INST. 2018). See also Altmann, 541 U.S. at
700-01.

74.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 reporter’s note 3 (AM. LAW INST. 2018). See also id. (noting that the
foreign sovereign “waived sovereign immunity but did not waive the right to invoke
the act of state doctrine” (citing World Wide Minerals, Ltd. v. Republic of Kazakh-
stan, 296 F.3d 1154, 1164-67 (D.C. Cir. 2002))).
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The FSIA also provides general exceptions to foreign immun-
ity.”” For example, with respect to counterclaims, the foreign sovereign
forfeits sovereign immunity when it initiates a lawsuit.”® Such forfei-
ture is contingent on any of three specified provisions. First, the for-
eign state should not be given immunity with respect to any counter-
claim “for which a foreign state would not be entitled to immunity
under section 1605 or 1605A . . . had such claim been brought in a
separate action against the foreign state.””” Second, even when the for-
eign state would otherwise be entitled to immunity, if the counterclaim
arises out of the same “transaction or occurrence that is the subject mat-
ter of the claim of the foreign state,” then the foreign state forfeits im-
munity.”® Third, the foreign state will not receive immunity “to the
extent that the counterclaim does not seek relief exceeding in amount
or differing in kind from that sought by the foreign state.””® The ra-
tionale for the immunity forfeiture is that:

Certainly, if a foreign state brings or intervenes in an ac-
tion based on a particular transaction or occurrence, it
should not obtain the benefits of litigation before the

75.  See28U.S.C. § 1605(a) (2018) (“A foreign state shall not be immune from
the jurisdiction of courts of the United States or of the States in any case (1) in which
the foreign state has waived its immunity either explicitly or by implication . . .; (2) in
which the action is based upon a commercial activity carried on in the United States
by the foreign state ... or upon an act outside the territory of the United States in
connection with a commercial activity of the foreign state elsewhere and that act
causes a direct effect in the United States; (3) in which rights in property taken in
violation of international law are in issue and that property . . . is present in the United
States . . . or that property . . . is owned or operated by an agency or instrumentality of
the foreign state and that agency or instrumentality is engaged in a commercial activity
in the United States; . .. (5) in which money damages are sought against a foreign
state for personal injury or death, or damage to or loss of property, occurring in the
United States . . .; (6) in which the action is brought, either to enforce an agreement
made by the foreign state with or for the benefit of a private party to submit to arbi-
tration . . . under the laws of the United States . . . .”).

76.  Seeid. § 1607.

77.  1d §1607(a).

78.  1d. § 1607(b).

79. Id §1607(c).
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United States courts while avoiding any obligation to lit-
igate any claims against it that arise from that same trans-
action or occurrence.™

Although this rationale pertains to immunity, fundamentally a jurisdic-
tional matter, if the rationale is that the foreign state in benefiting from
litigation in the United States cannot avoid its obligation to litigate
claims borne out of a counterclaim, should the rationale not extend to
also prohibit the foreign state from benefiting from litigation in the
United States while avoiding its obligation to litigate the very claims
and facts at issue in the suit? In other words, should the rationale not
extend to prohibit foreign sovereigns benefiting from the United States
judicial system from claiming applicability of the act of state doctrine
and thus inhibiting the trier of fact from performing its job as the fact-
finder regarding the claims at issue?

B. Case Studies

The following cases display the injustice and conflict with in-
ternational law that result from misapplication of the act of state doc-
trine. Furthermore, application of the act of state doctrine in these cases
created the paradoxical situation in which the American courts felt
forced to presume the validity of the foreign nations’ acts of state—acts
of state which are prohibited under international human rights law and
customary international law.%!

1. Federal Treasury Enterprise Sojuzplodoimport v. Spirits
International B.V.

Federal Treasury Enterprise Sojuzplodoimport v. Spirits Inter-
national B.V. involved the rival claims to trademarks by the Federal
Treasury Enterprise Sojuzplodoimport (“FTE”), an agency of the Rus-
sian Federation, and by Spirits International, successors in interest to a
Soviet enterprise.?” Initially, a Soviet state enterprise (essentially pre-

80.  14A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE
& PROCEDURE § 3662.3 (4th ed. 2014).

81.  Seeinfranote 111.

82. 809 F.3d 737, 740 (2d Cir. 2016).
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privatization Spirits) owned the trademarks.®> With the collapse of the
Soviet Union, many enterprises were privatized, including Spirits.**
The FTE alleged that Spirits “unlawfully misappropriated and commer-
cially exploited” the trademarks.®> The FTE’s claims in a prior suit
“were either dismissed on the merits, voluntarily dismissed, or dropped

..’ Subsequently, the Russian Federation issued a decree®’ direct-
ing that the Federal Agency for State Property Management transfer
the rights of the Russian Federation in the trademarks to the FTE in
Russia.®® In other words, the Russian Federation’s contention was that
the trademarks were the Russian Federation’s to give—not Spirits’—
because Spirits purportedly never had legal ownership post-privatiza-
tion.* Pursuant to the decree, an assignment was executed, which pur-
portedly transferred the rights in and title to the trademarks from the
Russian Federation to the FTE.”

The Second Circuit Court of Appeals held that the governmental
decree and assignment “were indisputably acts of a foreign govern-
ment” and that the United States court could not inquire into the valid-
ity of the assignment under Russian laws, much less declare that the
executive branch of the Russian government violated its own law.’!
The Court reasoned that “[s]o long as the act is the act of the foreign
sovereign, it matters not how grossly the sovereign has transgressed its
own laws.””? The Second Circuit found the district court erred in con-
cluding the act of state doctrine did not apply when the act of the sov-
ereign concerned a United States trademark on the basis the trademark

83.  Seeid. at 741.

84. Id
85.  Id at 740.
86. Id

87.  The Russian Federation Decree ordered: “[State Property Management] is
to conclude with [FTE] an agreement on transferring to the said enterprise the rights
of the Russian Federation to trademarks containing verbal designations ‘Stolichnaya’
and/or ‘Stoli’ used on the territory of the United States (on all territories subject to the
jurisdiction of the United States of America).” Id. at 742.

88.  Seeid. at 740.

89.  Seeid.
90. Seeid.
91. Id at743.

92.  Id. (quoting Banco de Espana v. Fed. Reserve Bank of N.Y., 114 F.2d 438,
444 (2d Cir. 1940)).
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is a property interest located within the United States.”® In other words,
the Court found the expropriation (confiscation of property) or property
situs exception to the act of state doctrine did not apply even though
the situs of the trademarks was in the United States on the basis of the
Lanham Act. The Second Circuit reasoned the Russian Federation’s
decree did “not purport to decide the merits issue of whether [Spirits]
and its licensees . . . violated the Lanham Act by misappropriating the
[trademarks].”®* Instead, “the validity of the Assignment determines
only FTE’s statutory standing to assert such claims as the Russian Fed-
eration may have. That is a question of Russian law decided within
Russia’s borders, rather than a matter of U.S. law with a situs in the
United States.”

The Court seemed to imply that the decree only gives standing
to the FTE—that the decree did not decide the issue of misappropria-
tion or infringement of the trademarks on the merits. However, such
standing would stem from a decree that does more than just give stand-
ing under Russian law—it gives standing under American law, impli-
cates United States law and interests, and conveys ownership in the
trademarks because standing is contingent on the ownership of the
trademarks. Therefore, giving effect to the validity of the decree had
an adverse effect to Spirits on the issue of ownership and standing,
which unduly affected the litigation of the case at hand. Interestingly,
the Court also decided that the confiscation exception did not apply
because the Russian decree “works no confiscation, in form or effect;
rather, it fransfers whatever rights the Russian Federation may already
have in the [trademarks] to FTE.”*® Ironically, in making such a state-
ment, the Court is inquiring into the validity of the Russian decree in
violation of the act of state doctrine that the Court purports to abide by.

The Court additionally considered whether international comity
alone, separate from the act of state doctrine, precluded inquiry into
acts by a foreign sovereign.”” The Court noted that comity ordinarily
precludes such inquiry but that “courts will not extend comity to for-
eign proceedings when doing so would be contrary to the policies or

93. Seeid.

94. Id at 744.
95. Id

9. Id

97.  Seeid. at 742-43.
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prejudicial to the interests of the United States.””® The Court then con-
cluded that extending comity to the Russian Federation’s decree
“would undermine no policy or interest of the United States, which has
no stake in which instrumentality of the Russian Federation asserts
trademark claims over the [trademarks].”” However, one could argue
the United States has an interest in the furtherance of international law
as it pertains to the right to due process when the lawsuit is in American
courts. The United States also has an interest in maintaining a credible
and fair judicial system. The extension of comity to the Russian decree
results in the removal of Spirits’ ownership of the trademarks without
due process; and such a result is in violation of American principles of
fundamental fairness and due process, which adversely impacts the
credibility and character of the American judiciary. Additionally, re-
moval of Spirits’ ownership in the trademarks negatively impacts
American licensees and companies in business with Spirits. The re-
moval also negatively impacts American consumers, all of which affect
the American economy. Therefore, giving effect to the decree does
undermine American interests and policies.

It is difficult to look past the facts of the case. Spirits, a private
company, was the purported then-owner of the trademarks. The Rus-
sian Federation clearly wanted the FTE, an agency of the Russian Fed-
eration itself, to be the owner of the trademarks. A court in Russia held
that Spirits was not validly privatized under Russian law, so that own-
ership of the trademarks remained with the Russian Federation. When
the Russian Federation brought suit in the United States and availed
itself of American courts, the American district court dismissed the
FTE’s lawsuit for lack of standing to sue as “registrant” under the Lan-
ham Act. The survival of the trademark infringement allegations
brought by the FTE hinged on the FTE’s standing, which in turn hinged
on ownership of the trademarks. In response to the dismissal of its suit,
the FTE essentially rigged the game. Unsatisfied with the results of the
American judiciary, the FTE obtained a governmental decree in Russia
to transfer the rights from the Russian Federation to the FTE, even
though in practice this was a confiscation (if Spirits was indeed the
owner of the trademark) of Spirits’ trademark.

98.  Id. at 743 (quoting Pravin Banker Assoc., Ltd. v. Banco Popular del Peru,
109 F.3d 850, 854 (2d Cir. 1997)).
9. I
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For purposes of this analysis, it does not matter whether Spirits
was indeed the owner or not under Russian law. What matters is the
status quo, as far as the United States was concerned, was that Spirits
was the owner. Therefore, to change the status quo and remove from
Spirits ownership and adversely affect licensees and the American
companies with which Spirits conducted business, the most equitable
course of events would have been to adjudicate the case on the merits,
subject to the FTE presenting proof that Spirits was not the rightful
owner. Since the FTE, an agency of the Russian Federation, initiated
the suit and sought to benefit from the American judicial system,
change the status quo, and adversely affect the defendant in the process,
the proper determination should have been that the FTE automatically
waived the possible applicability of the act of state doctrine when it
initiated the suit and availed itself of American courts.

2. Republic of Ecuador v. Dassum

In Republic of Ecuador v. Dassum, the Isaiases were adminis-
trators of Filanbanco, an Ecuadorean bank that “experienced a liquidity
crisis as part of a widespread national financial crisis” in 1998.' That
same year, the bank was nationalized and placed into restructuring un-
der the control of the Agencia de Garantia de Depositos (“AGD”), an
agency analogous to the Federal Deposit Insurance Corporation
(“FDIC”) in the United States.'”! Ten years later, the AGD issued an
administrative resolution determining the Isaiases liable for the bank’s
losses and ordering the seizure of all their assets of properties.'” In
2009, the AGD'® sued the Isaiases in circuit court in Miami, Florida.!*

The trial court granted summary judgment for the Isaiases,
whereupon it was reversed and remanded by the appellate court in
Isaias 1. The Isaias I Court conceded that the Isaiases took advantage

100.  Republic of Ecuador v. Dassum (Isaias I), 146 So. 3d 58, 60 (Fla. Dist. Ct.

App. 2014).
101.  Id. at 59-60.
102.  Id. at 60.

103.  The Republic of Ecuador substituted the AGD as the party plaintiffin 2010.
Id. at 60 n.4.

104.  Id. at 60 (seeking in the complaint alleged-outstanding liabilities of around
$200 million).
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of opportunities that were available to present to the Ecuadorean bank-
ing authorities that Ecuador’s claims regarding their alleged miscon-
duct were “pretextual or even factually incorrect.”' The appellate
court further acknowledged that the Isaiases claimed that Ecuador’s
confiscatory acts were based on a political persecution but that the
Isaiases failed to make a conclusive showing.!*®

Yet, although relevant to the claim of political persecution and
the resulting denial of due process, the Court in Isaias I did not refer-
ence Ecuador’s Constitutional Mandate 13 referred to by the trial court.
In fact, neither appellate court in Isaias I nor Isaias 1] makes a single
mention of Mandate 13 in the entirety of both opinions and foot-
notes.'”” In its order granting the Isaiases’ motion for summary judg-
ment, the trial court found that Ecuador did not give the Isaiases an
opportunity to challenge the Ecuadorean resolution determining liabil-
ity.'”® Mandate 13 was an Ecuadorean decree that forbade any Ecuad-
orean judge by threat of imprisonment from hearing any appeal by the
Isaiases regarding the confiscation of their assets.'” The trial court

105.  Id. at 62.

106.  See id.

107.  After the Isaias I court remanded the case, a three-day bench trial occurred,
and the trial court entered a final judgment for the Isaiases. Ecuador appealed, thus
giving rise to Isaias II. See Republic of Ecuador v. Dassum (Isaias II), 255 So. 3d
390, 394 (Fla. Dist. Ct. App. 2017).

108.  See Republic of Ecuador v. Dassum, No. 09-34950 CA-40, at 10 (Fla. Cir.
Ct. May 31, 2013) (order granting defendants’ motion for summary judgment) (“With-
out a judgment of liability recognizable under U.S. law, Ecuador’s attempt to seize the
Defendant’s property in the U.S. in inconsistent with U.S. law and policy. Moreover,
Ecuador removed the Defendants’ opportunity to challenge . . . liability.”).

109.  See id. at 10 n.40. Ecuador’s Mandate 13 states:

To declare that Resolution AGD-UIO-GG-2008-12 of July 8, 2008,
issued by the General Manager of the [AGD] is not subject to consti-
tutional amparo proceedings or others of a special nature, and if, in
fact such proceedings are initiated, they will be closed and cannot
suspend or prevent enforcement of the above-cited resolution. The
judges or magistrates who take over the hearing of any class of con-
stitutional action related to this resolution and those who receive it
for enforcement, implementation or carrying it out in full compliance
will have to reject it under pain of dismissal from office and without
prejudice to the criminal liability they may incur.
1d.
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stated, “Ecuador’s enactment of Mandate 13, Art. 2 represents a viola-
tion of several of the most foundational underpinnings of U.S. law and
policy, including due process, judicial review, and the independence of
the judiciary to act with fairness and impartiality.”''°

The Human Rights Committee of the United Nations, in hearing
a case involving the same parties and facts and regarding the same acts
of state, determined Ecuador’s Mandate 13 was in complete violation
of basic principles of justice and due process.'"! The U.N. Human
Rights Committee decision merits highlighting because it confirms the
trial court’s opinion regarding the nature of Mandate 13. Surely, the
appellate court should have discussed Mandate 13 at least once in either
Isaias I or Isaias Il regarding the effect of Mandate 13 on the applica-
bility (or inapplicability) of the act of state doctrine. Nevertheless, the
Court in Isaias I reversed and remanded the final summary judgment
for the Isaiases for further proceedings, holding:

[Ecuador] claims to be a creditor with a claim for money
damages against the Isaiases based on their allegedly
wrongful acts and omissions in Ecuador. The validity
and extent of any such claim are subject to proof as in
any claim by a foreign sovereign against one of its citi-
zens residing in the United States. The Florida trial court
is not obligated to give preclusive effect to the findings
of Deloitte and the AGD, and it will not interfere with
[Ecuador’s] sovereignty or the foreign relations of the
United States if the Florida court rules for or against [Ec-
uador’s] claims here in Florida after considering the
proof put forward by [Ecuador].'!?

110.  Id. at 10.

111.  U.N. Human Rights Comm., International Covenant on Civil and Political
Rights, 9 7.4, UN. Doc. C/116/D/2244/2013 (June 22, 2016) (“[T]he Committee Con-
siders that the issuance of Constitutional Mandate No. 13, which expressly forbade
the filing of actions for the protection of constitutional rights or others of a special
nature against the actions of the AGD and included the instruction to remove from the
bench, without prejudice of any potential criminal liability, any judges who would
hear this type of actions, violated the [Isaiases’] right, under Article 14(1) of the Cov-
enant, to a process with due guarantees for the determination of their rights or obliga-
tions of a civil nature.”).

112, See Isaias 1, 146 So. 3d 58, 6263 (Fla. Dist. Ct. App. 2014).
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At trial, instead of presenting proofs in support of Ecuador’s
claims, Ecuador presented only one witness, an expert in Ecuadorean
law, with the sole purpose of authenticating Ecuador’s various acts of
state, namely the resolutions at issue.'’> The Isaiases, on the other
hand, “presented witnesses and bank records in an attempt to prove
they committed no wrongdoing and did not cause any loss to Filan-
banco.”!'* The trial court once more ruled for the Isaiases, and Ecuador
again filed an appeal.'"® In a stunning turn of events, the appellate court
in Isaias 11 held:

113.  See Isaias 11, 255 So. 3d 390, 394 (Fla. Dist. Ct. App. 2017) (explaining
the procedural history of the case).

114.  Id. This is an example of the act of state doctrine’s application in this case
cutting against basic principles of American jurisprudence. First, the plaintiff bears
the burden of proof and must prove the allegations the plaintiff contends occurred did
in fact occur and are attributable to the defendant. The defendant is presumed not
liable until the plaintiff meets the requisite burden of proof. Although the burden of
proof is not on the defendant to prove non-liability, but rather on the plaintiff to prove
defendant’s liability, here, it appears the Isaiases were treated as if the burden of proof
was on them to prove non-liability. Second, because the plaintiff bears the burden of
proof, the plaintiff must also prove its case by the corresponding standard. However,
it is impossible to meet that standard if the plaintiff does not even present evidence to
support its case, as happened here.

The caveat is if the plaintiff, such as Ecuador in the present case, had been
seeking to enforce a foreign-court money judgment, it need not retry its case but rather
simply get the judgment recognized and enforced by the United States court if it was
a foreign-court judgment that was final, conclusive, and enforceable. However, an act
of state determining liability is not a court judgment—no trial on the merits occurred.
The analysis should end there and the case tried on the merits. Ecuador must therefore
establish that its act of state was not a unilateral determination of liability, but rather
a judgment borne from a court of law. If Ecuador was able to do so, the burden would
then shift on the party opposing recognition to prove one of the grounds for nonrec-
ognition as discussed in Part III of this Article, e.g., § 483 or § 484. Nevertheless,
even if Ecuador purported to pass such an act of state as a foreign-court judgment, and
the United States court could somehow justify treating the act of state as a court judg-
ment, it need comport with the basic requirement of due process of law. See Bank
Melli Iran v. Pahlavi, 58 F.3d 1406, 1410 (9th Cir. 1995) (citing Hilton v. Guyot, 159
U.S. 113, 205-06 (1895) (stating that a foreign judgment cannot be enforced if ob-
tained in a manner that did not comport with the basics of due process)).

115.  See Isaias II, 255 So. 3d at 394.
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To avoid any further confusion, the proceedings on re-
mand shall be limited solely to the issue of damages. Be-
cause an act of state determined that the Isaiases are lia-
ble, [Ecuador] is not required to prove the Isaiases’
liability regarding the losses to Filanbanco. In other
words, the Isaiases’ liability for the losses to Filanbanco

has been established in [Ecuador’s] act of state . . . and
pursuant to the act of state doctrine, no court in this coun-
try may find otherwise.''¢

In a footnote of the Isaias II opinion, the Court explained that Ecuador
did not need to prove both liability and damages on remand, as liability
has already been determined by the act of state and a finding of no lia-
bility would be in violation of the act of state doctrine.!'” Rather, the
only claim that was ‘““subject to proof” was the “amount of indebted-
ness, if any, owed by the Isaiases to [Ecuador].”'!8

The Isaiases were deemed liable by the appellate court in Isaias
11 on the basis of the act of state doctrine in spite of the evidence pre-
sented to the trial court that revealed the Isaiases were denied due pro-
cess and were not liable, which would necessitate inquiry into the acts
of state at issue. It turns out, according to Isaias II, proving a claim
means the foreign nation as plaintiff need only authenticate the act of
state that determined the defendant’s liability. Indeed, the Isaias II
holding seems to be contradictory to the holding in Isaias I regarding
the claims being subject to proofs. This scenario is akin to the hypo-
thetical posed in the Introduction of this Article, where a foreign sov-
ereign unilaterally declares culpability, and in spite of evidence that
such determination was conducted in violation of international law and
traditional notions of fundamental fairness and due process by “civi-
lized nations,”'"” the foreign sovereign is deferred to on the basis of the
act of state doctrine. Deference seems to occur even though the result

116.  Id. at 397.

117.  Seeid. at 397 n.10.

118.  Id.

119.  See RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES § 484 reporter’s note 9 (AM. LAW INST. 2018) (defining due process
as “a concept of fair procedure simple and basic enough to describe the judicial pro-
cesses of civilized nations” (quoting Soc’y of Lloyd’s v. Ashenden, 233 F.3d 473, 477
(7th Cir. 2000))).
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of'said deference is at odds with basic principles of fairness and policies
of the United States and the international community alike.

The denial of the Isaiases’ access to due process in Ecuador
should have given the Isaias II appellate court pause. At the very least,
the court should have realized it was not bound by the act of state doc-
trine—namely, that nonrecognition of Ecuador’s determination of lia-
bility was an option available to the Court because of Ecuador’s viola-
tions of due process.'?’ Indeed, the Court was permitted to utilize this
option pursuant to the Restatement (Fourth) of the Foreign Relations
Law as discussed in Part III of this Article. In other words, it seems the
Court believed itself bound to apply the act of state doctrine rigidly;
and therefore, the Court believed it had no ability to refuse to recognize
Ecuador’s determination of liability through Ecuador’s act of state as
is permissible per sections 483 and 484 of the Restatement. Moreover,
one could argue that the enactment of a constitutional mandate such as
Ecuador’s Mandate 13 compromised the Ecuadorean judicial system as
a whole, requiring mandatory nonrecognition of the administrative de-
termination of liability.'*!

Interestingly, the Isaias I Court noted in a footnote of its opinion
that Ecuador’s resolutions were not eligible for recognition under Flor-
ida’s Uniform Out-of-country Foreign Money-Judgment Recognition
Act.'? Taken with the Isaias II holding, this suggests that Ecuador’s
resolutions instead receives recognition as to the determination of lia-
bility through the act of state doctrine. However, the Restatement
(Fourth) of the Foreign Relations Law states that “an administrative
determination of liability by a foreign state, whether or not it has been

120.  See Bank Melli Iran v. Pahlavi, 58 F.3d 1406, 1413 (9th Cir. 1995) (“Na-
tions are not inexorably bound to enforce judgments obtained in each other’s courts.”).

121.  On July 9, 2008, the “Asamblea Constituyente” (Constituent Assembly)
proposed the enactment of a constitutional mandate explicitly and specifically target-
ing the Isaiases by name. This formed the predicate of Mandate 13 which was enacted
later that same day. The proposal is a matter of public record in Ecuador.

122.  See Isaias I, 146 So. 3d 58, 62 n.7 (Fla. Dist. Ct. App. 2014) (“The terms
‘judgment’ and ‘foreign court,” used repeatedly within Florida’s Uniform Out-of-
country Foreign Money-Judgment Recognition Act, make it clear that [Ecuador]’s
banking authority’s resolutions at issue in the present case would not be eligible for
recognition under the Act.”).



2020 Abuses of the Act of State Doctrine 685

confirmed by a judicial decision, is not subject to the act of state doc-
trine for purposes of a suit in a court in the United States to enforce that
liability.”'>* The Restatement further notes that

a handful of State-Court decisions have indicated that a
final, conclusive, and enforceable administrative deter-
mination can be eligible for recognition if the adminis-
trative body employed proceedings generally consistent
with due process, at least if the person opposing recogni-
tion had an opportunity to obtain judicial review.'**

The trial court determined that the Isaiases were not given an oppor-
tunity to obtain judicial review and, moreover, that the AGD and Ec-
uador proceedings were inconsistent with notions of due process.'*
Yet, the appellate courts in Isaias [ and Isaias Il held that the act of
state doctrine applied and that the Isaiases were liable because Ecuador
determined so through an act of state. Indeed, the Restatement notes
that the Court in Isaias II misapplied the act of state doctrine.'*®
Simply put, when a determination of liability is made, whether
by a foreign-court judgment or an act of state, if it was made incon-
sistent with notions of due process then recognition should not be
granted. Thus, if a foreign sovereign seeks to have a determination of
liability recognized and enforced in the United States, it must pass ju-
dicial scrutiny. If evidence indicates that the determination was arrived
upon through proceedings inconsistent with due process, then this ne-
cessitates inquiry into the act of state as to whether it comported with
notions of fairness and due process. Put differently, in such a circum-
stance the act of state doctrine does not apply, and the claim need be
adjudicated on the merits. The opinion of Isaias II is murky at best,
and on at least one occasion, the act of state doctrine caused the Court
to engage in legal gymnastics. It is apparent with the erroneous Isaias

123.  RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED
STATES § 441 reporter’s note 9 (AM. LAW INST. 2018).

124.  Id. § 481 reporter’s note 6 (citing Alberta Sec. Comm’n v. Ryckman, 30
P.3d 121, 126-27 (Ariz. Ct. App. 2001); Regierungsprésident Land Nordrhein West-
falen v. Rosenthal, 17 A.D.2d 145, 148 (N.Y. App. Div. 1962)).

125.  See Republic of Ecuador v. Dassum, No. 09-34950 CA-40, at 10 (Fla. Cir.
Ct. May 31, 2013) (order granting defendants’ motion for summary judgment).

126.  See RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES § 441 reporter’s note 9 (AM. LAw INST. 2018).
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I and Isaias II application of the act of state doctrine that American
courts are in need of guidance regarding the limitations of the doctrine.

C. Problems That Arise When Cases Are Not Adjudicated on the
Merits

As the FTE and Isaias cases demonstrate, rigid application of
the act of state doctrine can cause tragic outcomes. Such rigidity leaves
the door open for savvy foreign nations to abuse the doctrine in their
present and future litigation within the American legal system. At-
tempts to bypass an impartial judicial determination by unilaterally is-
suing acts of state to declare a party’s liability or unilaterally determin-
ing legal conclusions prejudicial to a defendant should not be
entertained by the American judiciary. Although judicial and statutory
exceptions to the act of state doctrine exist, and though there are many
in-depth secondary sources of literature on this matter, courts neverthe-
less apply the doctrine inconsistently.'?” Unfortunately, many judges
do not have much interaction with international considerations, which
further exacerbates the inconsistency of the doctrine’s application, of-
ten leading to unfair results such as those discussed. Rigid application
of the act of state doctrine curtails due process because it prevents an
adjudication of a case on the merits. This is contrary to American pub-
lic policy and traditional notions of fairness and due process. Comity
or separation of powers do not constitute sufficient rationales for af-
fording foreign sovereign plaintiffs the ability to hide behind acts of
state. Indeed, if defendants are abused through unfair judicial proceed-
ings or are forced to spend an inordinate amount of money litigating a
case where a foreign sovereign, by contrast, has near infinite resources,
this abuse can affect these defendants’ livelihoods and further implicate
human rights.

It is worth noting that an American administrative body such as
the Internal Revenue Service (“IRS”) cannot simply issue a resolution
finding a given person in the United States liable for tax evasion, bring
suit in a domestic court, and contend that because it has unilaterally
determined liability, and because the administrative body is an agency
of the federal government, that the administrative determination of lia-
bility must be taken as true and no court can conclude otherwise. That

127.  See generally Bazyler, supra note 12.
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defendant can contest this determination in court and is entitled to an
adjudication on the merits. Therefore, if an American agency is pre-
cluded from this type of action, why should foreign nations be held to
a lower standard?'*® International comity is a poor excuse to discard
all notions of justice. In these circumstances, defendants litigate
against foreign nations on an uneven playing field. The foreign sover-
eigns can claim applicability of the act of state doctrine, issue acts of
state resolutions on a whim, and contend that questioning the validity
of said resolutions is precluded by the act of state doctrine.

Surely, foreign sovereigns often commence suits in American
courts for valid reasons. Is there a deterrent for abuses, though?'* Any
party bringing a suit with a valid claim should be confident in adjudi-
cating the case on its merits. Cases are rarely a simple matter of law.
Rather, cases live and breathe on the relevant facts. Fairness dictates
facts, which determine the outcome of cases and need to be established
by an impartial fact finder: the trial court or jury. There is little reason
to afford foreign sovereign plaintiffs an act of state defense to preclude
fact-finding. Note, this Article is not proposing American courts act as
a global judiciary and randomly inquire into foreign acts of states. Ra-
ther, such inquiry should be permissible as to the acts of state at issue
when foreign sovereigns seek to benefit from the American judiciary
by filing suit in the United States. Indeed, the existence of the doctrine
in its current application incentivizes and enables foreign nations to in-
itiate questionable lawsuits for ill-intentioned reasons.

The act of state doctrine was created by the judiciary to maintain
American judicial credibility.*® Allowing foreign sovereigns to com-
pel American courts to submit to a system in which foreign sovereigns’

128.  Interestingly enough, in researching for this Article, the seminal cases re-
garding the act of state doctrine (which often resulted in rather unfair outcomes) in-
volved countries with already strained foreign relations—e.g., Cuba, Russia, Iran, Ec-
uador, Iraq, China, Venezuela. Permitting these countries to benefit from the
American system while they can abuse the act of state doctrine simply because of
comity is fruitless. Allowing their claims to be deemed valid without proofs will nei-
ther improve their relations with the United States nor make them more receptive to
American efforts. The integrity of the American judicial system should not be collat-
eral because of foreign policy concerns.

129.  See, e.g., Bank Melli Iran v. Pahlavi, 58 F.3d 1406, 1411-13 (9th Cir. 1995)
(concluding that a sister of former Shah could not obtain a fair trial in Iran).

130.  See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428-30, 434-35
(1964).
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claims are not subject to proof defeats this very purpose. Susan Mor-
rison argues that limiting the act of state doctrine is ill-advised because
“the price to be paid . . . is, infer alia, the already dubious reputation of
the United States in the eyes of sovereign States whose policies are
being examined.”’®! However, when those foreign sovereigns abuse
the act of state doctrine to dodge an examination of their claims on the
merits, those foreign nations make a mockery of the American judicial
system, which is more damaging to the integrity and reputation of the
American judiciary for it taints the confidence of Americans and those
foreign nations that look up to the American judiciary. Appeasing for-
eign nations—which do not respect and are determined to abuse the
American judiciary—is not worth the price of losing domestic and in-
ternational credibility. Furthermore, as discussed in Part II, other for-
eign nations do not have an act of state doctrine equivalent, often in-
quiring into other nations’ acts of state. Thus, foreign nations have no
leg to stand on if they were to complain about “dubious reputa-
tion[s].”'*?

Realizing that foreign nations regularly prosecute and persecute
political opponents, successful entrepreneurs, or any type of person or
entity for any type of reason is easy. Most of the time, these things
occur within those nations’ own borders and do not affect the United
States or American nationals. On occasion, though, these foreign na-
tions bring suits against their own nationals living in the United States.
Sometimes foreign sovereigns even sue American citizens and compa-
nies conducting business with that foreign sovereign or in that foreign
sovereign's borders. The dangers posed by the misapplication of the
act of state doctrine are not distant dangers of no concern to Americans.
Indeed, Americans should well be concerned of the endless possible
ramifications and should seek to rectify these abuses and limit the act
of state doctrine.

Suppose an American company, such as Tesla, has a factory in
China for producing vehicles.'* Tesla’s business success is contingent

131.  Susan M. Morrison, Comment, The Act of State Doctrine and the Demise
of International Comity, 2 IND. INT’L & Comp. L. REV. 311,335 (1991).

132.  Id

133.  This hypothetical is not posed as an accurate legal analysis of the implica-
tions of patent law under American law, the United States International Trade Com-
mission, or the World Intellectual Property Organization. The hypothetical simply
aims to convey how the act of state doctrine can seep into other areas of law and
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on the heightened technology of its vehicles compared to its competi-
tors’ vehicles. Tesla has spent a fortune developing said technology to
acquire this comparative advantage. Tesla procures a patent for that
technology in the United States. A Chinese competitor virtually copies
Tesla’s technology and would normally be infringing on Tesla’s patent.
The Chinese government, however, has an interest in the success of
Chinese companies. In fact, in this hypothetical, the Chinese govern-
ment has an ownership interest in the company at issue. Therefore,
China issues a resolution—an act of state—unilaterally determining
that Tesla copied the Chinese company’s technology. China initiates a
lawsuit in the United States seeking an injunction that shuts down
Tesla’s factory and vehicle production that utilizes the supposed “sto-
len” technology. To make matters worse, China could also sue for
money damages that arose because of Tesla’s “theft.” China asserts
that an examination on the merits is impermissible by the act of state
doctrine on the theory that China, through an act of state, has already
established the facts surrounding the “theft” and the liability. There-
fore, the United States must accept China’s determination both as to
the facts and liability; and the American court only needs to issue the
injunction and order Tesla to pay money damages. What happens to
Tesla? What are the ramifications to the American economy and to
American consumers? Considering the trend of increased globaliza-
tion, what are the potential ramifications to any person or company
with increasing foreign contacts?

VI. PROPOSAL TO LIMIT THE ACT OF STATE DOCTRINE

Since its inception, there have been many proposed recommen-
dations to the act of state doctrine that tackle the doctrine in its entirety.
Some proposals are in the form of completely new legislation, some as
amendments to existing legislation. Others urge the Supreme Court to
make a conclusive determination. Some proposals have been tame,
some have been zealous, and some are in between.

For instance, Professor Michael Bazyler contends that because
other legal doctrines cover that which the act of state doctrine covers,

highlight the confusions courts may experience in a similar scenario to the hypothet-
ical, which can lead to misapplications of the act of state doctrine. Furthermore, the
hypothetical aims to convey that such misapplication is not exclusive to foreign na-
tionals but can also affect American residents and citizens.



690 The University of Memphis Law Review Vol. 50

the act of state is not only confusing but also moot."** Although he
makes compelling arguments, the act of state doctrine is so engrained
in American jurisprudence that it is unlikely it is ever abolished. In-
deed, it has been over thirty years since his proposal, yet the act of state
doctrine is alive and well. Arguably, the act of state doctrine is in an
even greater state of disarray since such time.

Another recommendation is a relatively recent bill proposed in
Congress to amend the Sherman Act regarding oil producing cartels.
The proposed bill stated that “[n]o court of the United States shall de-
cline, based on the act of state doctrine, to make a determination on the
merits in an action brought under this section.”’**> Although this is a
step in the right direction, it is obviously a narrow limitation to the act
of state doctrine as it falls under the Sherman Act and is only concern-
ing oil cartels.

For the reasons given in this Article, the act of state doctrine
needs to provide for a clear exception when a foreign sovereign initi-
ates a lawsuit in the United States. Such exception must be unambig-
uous and apply to all courts, state and federal, across jurisdictions, so
that when a foreign sovereign initiates a lawsuit in the United States
courts are not confused and can properly apply the doctrine. First, it is
important to note that the act of state doctrine can be displaced by fed-
eral statutory law."*® Although the Supreme Court can clarify, stand-
ardize, and limit the act of state doctrine, it is likely that due to princi-
ples of separation of powers the Court will abstain and defer to the
legislative branch. Therefore, the FSIA should be amended to include
a provision that reads:

Where a foreign sovereign state, or any administrative
body or instrumentality of a foreign state, initiates a suit
in the United States, and thus avails itself of American
courts, it forfeits sovereign immunity if applicable and

134.  See Bazyler, supra note 12, at 396. Bazyler suggested legislative abolish-
ment of the act of state doctrine by stating the following: “[t]he act of state doctrine
shall not be available as a bar to consideration of any case on the merits in any court
of the United States.” Id. at 397.

135.  No Oil Producing and Exporting Cartels Act, S. 3214, 115th Cong. § 7A(b)
(2018). While proposed in 2018, there has been no further action on the proposed bill.

136.  See RESTATEMENT (FOURTH) OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES § 441 cmts. h & j (AM. LAwW INST. 2018).
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cannot claim, for any reason, applicability of the act of
state doctrine. The act of state doctrine must not preclude
adjudication of the case or claims on the merits.

Such proposal is fully in line with principles of separation of powers
and international comity. Through this legislative enactment, the
courts would be notified, unequivocally and in simple terms, that def-
erence is unnecessary in cases where a foreign sovereign is a plaintiff;
and thus, the courts should proceed on this explicit permission to adju-
dicate such claims on the merits.

One could argue that a more optimal solution is not to limit the
act of state doctrine in the manner proposed above, but instead to create
a provision that explicitly allows foreign sovereigns suing in the United
States to use acts of state to determine liability, legal conclusions, or
facts so long as these determinations comport with the same require-
ments of fairness, impartiality, and due process that foreign-court judg-
ments are subject to. This position is arguably more in line with prin-
ciples of comity to foreign nations. However, this proposal allows and
incentivizes foreign nations to be more discrete than Russia and Ecua-
dor were in the FTE and Isaias cases in the abuses of due process. For-
eign nations can overcome this minor hurdle (the requirements of fair-
ness, impartiality, and due process) by creating sham proceedings that
seem to grant due process.'*” This in turn shifts the burden onto de-
fendants to prove the likelihood of violations of fairness, impartiality,
and due process, where if the foreign nation successfully and rather
easily paints a false narrative, the defendants would likely fail. Obtain-
ing any sort of evidence to make such a showing is no easy feat.

Indeed, it could be said Russia and Ecuador were confident and
careless in the F'TE and Isaias cases because of the current state of the
act of state doctrine. Yet, if the only limitations are the same require-
ments as recognition of foreign-court judgments, the limitations would
fall short of their purpose and would be easily overcome and abused by
willing foreign nations. It is unlikely, for example, that Ecuador would

137. A foreign nation can guarantee constitutional protections such as due pro-
cess “on paper,” but this does not mean that said nation will abide by such guarantees.
See, e.g., Bridgeway Corp. v. Citibank, 201 F.3d 134, 138 (2d Cir. 2000) (finding that
despite Liberia guaranteeing an independent judiciary, “[t]hroughout the period of
civil war, Liberia’s judicial system was in a state of disarray and the provisions of the
Constitution concerning the judiciary were no longer followed”).
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have enacted a public resolution like Mandate 13, which would make
it easier for Ecuador to avoid scrutiny under the due process standard.
The argument further falters in that American courts would remain con-
fused as to the amount of support defendants need to provide for alle-
gations of violations of fairness, impartiality, and due process. Courts
would additionally remain wary of adjudicating cases where they first
need to conclude a likely violation on the part of a foreign sovereign
before being able to even hear the claims on the merits. This is no small
determination required of a court, and many courts might be intimated
from ruling in such a manner. Thus, courts would remain confused and
divided.

Instead, the proposal of this Article does not put courts in the
abstruse situation of having to make such determinations just to be able
to inquire into foreign acts of state and adequately adjudicate cases.
Additionally, the proposal does not allow the possibility for foreign
sovereigns to abuse the act of state doctrine. It is a simple determina-
tion: if the plaintiff is a foreign nation and wishes to benefit from
American courts, then this proposed provision would apply to that for-
eign nation. Furthermore, the proposal is in line with the rationale dis-
cussed in Section IV.A regarding sovereign immunity forfeiture where
foreign nations availing themselves of the American judicial system
should not benefit while avoiding obligations to litigate claims against
them. In fact, this proposal is laxer than that of sovereign immunity
under the FSIA, as it is not regarding counterclaims, but rather the very
claims brought by the plaintiffs themselves of their own volition. In-
deed, if a foreign sovereign does not wish to have acts within its own
borders assessed, then the foreign sovereign need not avail itself of the
American judicial system.

VII. CONCLUSION

Some courts use the act of state doctrine to abstain from adjudi-
cating difficult cases involving foreign nations. In other circumstances,
the doctrine is used to preclude courts from fulfilling their role as the
finder of fact because the act of state doctrine prohibits the questioning
of the validity of acts done by a foreign nation within its own borders.
American courts are at risk of both losing credibility and being taken
advantage of when foreign nations are deferred to in circumstances that
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warrant examination of the claims brought on the merits for fair adju-
dication. To that end, a legislative amendment to the Foreign Sover-
eign Immunities Act like the one proposed would solve the many prob-
lems discussed.
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